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42 U.S.C. 2000e et. seq. (Title VII) 


STATEMENT OF THE CASE 


This is an appeal from the District Court's denial 


of an application to intervene in a Title VII employment 


discrimination action. The application was 11 1/2 months 
after the commencement of the action and 3 weeks after its 
termination in an order "acquiesced in" by all the parties. 
The would-be intervenors are 16 white members of the New 
Haven Department of Fire Services holding various ranks, and 
an organization they and others have formed for the purpose 
of intervening in this lawsuit (App. 142A). The firefighters' 


union has not asked to intervene. 


The Parties 

Plaintiffs are the Firebirds Society, an organization 
comprising all the black members of the New Haven Department 
of Fire Services (there are no hispanic members) and several 
black firefighters and would-be minority firefighters. 
Defendants are the City of New Haven, its Mayor, the Chief of 
the Department, and the Board of Fire Commissioners and Civil 
Service Commission and their members. Seventeen white 
Lieutenants scheduled for appointment to Captain timely 


requested and were granted permission to intervene. (App. 135A) 


Plaintiffs' Lawsuit 


Plaintiffs filed a complaint with the Equal Employment 


Opportunities Commissicn on May 15, 1973. (Br. App. 1B-5B)* 

On October 4, 1973 they received a "right to sue" letter from 
the Department of Justice (Br. App. 12B-138) and this action was 
filed the next day. In their complaint plaintiffs alleged that 
the defendants had for many years discriminated intentionally 
and unintentionally against minorities in the Department, both 
in hiring and in promotions. The discrimination was allegedly 
achieved by using discriminatory entrance and promotional ex- 
aminations; manipulating efficiency ratings; establishing the 
number of promotions made from an eligibility list after the 
list was compiled and without regard to the number of actual 
vacancies to be filled but instead in such a way that the cut- 
off point was just above the first black candidate; and actual 
alteration of test scores of certain favored (white) candidates. 
(App. 8A-28A, Br. App.1B-5B ). Allegedly as the effect of this 
discrimination, the Department was three percent black in a 
city thirty percent black and only one of approximately one 
hundred officers was black. 

The complaint requested racial quotas in both hiring and 
promotions as well as monetary relief and e’imination of discri- 
minatory hiring and promotional criteria. (App. 26A - 28A). It 
also requested immediate relief from the imminent promotion 


of 17 white Captains allegedly selected as a "stockpile" fo1 


future v ties to prevent the lone black lieutenant from being 
*Ce: documents in the record apparently omitted from 
the Joint Appe.wix are reproduced as an Appendix t this brief, 


to which the citation "Br. App." refers. 


promoted, and from the imminent hiring of 18 recruits, of whom 


all but one were white. (App. 25A, 26A) 


The Court Proceedings 

The Court grant. 1 a temporary restraining order the day 
the complaint was filed, after hearing counsel for plaintiffs 
and defendants. The order, which was thereafter renewed periodi- 
cally with the consent of all the parties, prohibited all hiring 
and promotion including that of the 18 recruits and 17 would-be 
captains. 

At the hearing on the application for a T.R.O., the 
Court ordered notice of its order and the lawsuit disseminated 
to members of the Department in the following way: in each fire 
house was posted a copy of the T.R.O., a copy of plaintiffs' 
prayers for relief, including,of course, their vrayers for pro- 
motional quotas (App. 27A), and a copy of a covering tice in- 
forming every firefighter that "Any members os the Department 
wishing to intervene in this lawsuit are entitled | intervene 
and should seek counsel immediately in order to be present at 
a pre-trial hearing in the District Court at 2:00 P.M., Monday, 
October 15, 1973." (App. 204A). By October 15th, every one of 
the 17 would-be captains had contacted W. Paul Flynn, counsel 
to the Firefi,hters Union, and Atto-ney Flynn appeared at the 
conference on their behalf and represented them continuously 
thereafter. They were formally granted intervening party status 


on December 5, 1973. 


On December Sth, after much negotiation, the first of 


the orders to which the would-be intervenors now object was 


entered. (Ap:. 29A- 


Ww 


SA). It, like all orders in the case, was 
acquiesced in by all the parties. Among its provisions it 
established hiring quotas and a recruiting program and required 
the defendants to make "good faith efforts" to increase the 


number of minority lieutenants and captains. (App. 33A, 33B). 


It provided that subsequent lieutenants' and captains‘ 
lists would be submitted to the Court for examination for a 
determination of ''good faith" before promotions were made. 
This requirement was in addition to a requirement that future 
promotional examinations comply with Title VII (App. 33A). The 
Court explicitly retained continuing jurisdiction of the entire 


action, and plaintiffs agreed to waive their damage claim on 


October 1, 1975 if defendants complied with the order, including, 
of course, the efforts to increase minority representation in 
the ranks of Lieutenant and Captain. 

In short, extensive supervision of promotions beyond the 
requirement of validated promotional examinations was established. 
In January, 1974 the December order was modified because, as 
the Court pointed out (App. 40A), the city was unable to pro- 
duce a validated lieutenants' examination. Therefore, the 
defendants were required to compile and submit to the Court a 
proposed new lieutenants' list based on an exam which would not 


be validated, and this list would be examined by the Court. 


App. 84) 


Despite the orders establishing a hiring quota and court 


examination of the results of a non-validated lieutenants' 


examination to determine the good faith of the defendants’ 
efforts to create more black lieutenants, none of the w -be 
intervenors attempted to intervene at that time. 

In May, the defendants produced their proposed lieutenants’ 
list, which provided for the promotion of no blacks. The Court 
immediately ordered the list not to be disclosed, but still 
no one who took the test and might be on the list moved to 
intervene. 

At the time the December, 1973 order was issued, an in 
camera agreement of the parties was filed under seal. (App. 36A, 
37A). This agreement unilate:ally bound plaintiffs *<o accept 
the promotion of seven blacks to lieutenant and one to captain 
as full compliance with the city's "good faith" obligations 
respecting promotions. If these promotions were not made, 
plaintiffs retained the option to go to trial. The defendants 
promised nothing. At the defendants' request, the agreement 
was filed with the Court but was sealed lest it be misconstrued 
as a promise by the city (as the would-be intervenors indeed now 
ask this Court to misconstrue it. Brief of Appellants at p3). 

When the requisite number of blacks were not on the pro- 
posed lieutenants list, plaintiffs exercised their option to 
continue the lawsuit, ana the docket sheet shows the beginning 
of discovery proceedings and placement of the case on the trial 


list. (App. 6A). 


Nevertheless, negotiations continued. Plaintiffs' proof 


of discrimination in promotions was much strengthened by the 


Clear showing of discriminatory impact in the lieutenants' 


examination: for the first time a substantial number of blacks - 
ten - took a promotional examination and the discrepancies in 
performance by race were highly significant. Plaintiffs were 


therefore able to win what they had not been able to before: 
the defendants agreed to the promotion of 7 blacks to the rank 
of lieutenant. 

The Ce: ct thereupon issued its order of August 30, 1974. 
This is the -rder the would-be intervenors now wish to set 


aside. The order was entered with the acquiescence of all the 


parties. It reiterated the terms of the December order with 
respect to recruitment. It provided for "slotting in" the 
names of 7 blacks on the list of those to be promoted, with 
promotions otherwise going in the order of the defendants' 
proposed eligibility list. (App. 38A, 45A) 

In this order, as in the entire lawsuit, extreme care 
was taken not to displace any whites from jobs in which they 
had an arguable interest. The court's injunction agzinst hiring 
and promotions had been relaxed earlier to permit all the 18 
enjoined recruits to go to work and the assignment of 7 captains 
and 2 lieutenants to vacancies. Now the balance of the captains 
whose assignment had been enjoined were permitted to take their 


assignments. Most significantly, the Court had cetermined that 


no more than 21 lieutenants could reasonably be expected to 

be appointed during t two year life of the eligibility list. 
It therefore directed the appointment of at least 28 men from 
that list in order to insure that every white who would have 
been promoted had the list bee. allowed to stand would still 
be promoted. 

Plaintiffs cropped their demand that defendants be placec 
under any court orders with respect to future captains’ 
examinations beyond the :equirement of compliance with Title 
VII, and a provision of the order provided that the order would 
not bind any of the parties (or anyone else) with respect to 


future captains' examinations. (App. 41A). 


Publicity Surrounding the Case 


From its inception the case attracted wide attention in 
the local press. (App. 211A- 222A). Each negotiation session 
was reported, and the December 5 order received television and 
radio as well as newspaper coverage. 

Intensive reporting continued while the proposed 
lieutenants' list was restrained by the court order. White 


firefighters who hoped to be on the list could have read, and 


do not deny having read, on May 21, under a four-column headline, 


a local newspaper story indicating that the results of the 
lieutenants' examination were to be the subject of a court 
order in this lawsuit. On July 8 on page one of the Journal- 


Courier, New Haven's only morning paper, they could have 


read that: 


One source reported that no minority 
firemen scored in the top 10 of those 
taking the test. Since on promotional 
examinations the department fills vacancies 
according to test rank, no minority firemen 
could be promoted at this time. 

Civil Service Commissicn Attorney Frank 

M. Grazioso and Corporation Counsel 

Thomas F. Keyes, Jr., have reportedly 

been trying to come up with a plan 

that wowlld allow appointment of one 

or two minority firemen even though 

they would not normally qualify. Some 
firemen in line for promotion say they 

have already retained attorneys for a 

court fight should they be passed over. 


(App. 215A). 


The Motion to Intervene 

No white firefighters moved to intervene while this 
case was pending after the Court's December order but, as 
advertised, intervention was sought after the case was over. 
The Motion to Intervene and supporting documents were filed 
September 20, 1974. The Motion indicates that the sole 
purpose of intervention would be to attempt to set aside the 
order, rather than to participate in its implementation or any 
other phases of the case. (App. 46A, 50A) ) 

The bases for intervention set forth in the Motion appear 
to be: 

1. The applicants for inte.vention should have been 
formally advised of the suit. 

2. "At significant times during the litigation... 
the proceedings were held in closed session and subject to 


orders sealing the reward (sic) of the proceeding." 


3. The intervenors "are directly affected by the order." 
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4. The order violated intervenors' cerstitutional 
rights and rights accorded them by city charter and their 
collective bargaining agreement. 

S. The intervenors meet the requirements of Rule 24(a). 

6. The intervenors did not know until "recently" that 
the defendants were willing to make the concessions they made; 
that, (as the motion claims) the parties agreed December 5, 1973 
to the result announced August 30, 1974; or that the intervenors 
were not adequately represented b, any of the existing parties. 

The Court held a hearing on the Motion to Intervene. 
At the hearing, counsel for the applicants for intervention 
received one week to file an offer of proof in support of the 
various motions, which the Court said would be "accepted 
as true, except with respect to the conclusory statements, 
(App. 199A) 

The offer of proof actually filed is a jumtle of facts 
and conclusions which essentially reiterates and elaborates 
on the assertions made in the Motion to Intervene. It also 
claims the lieutenants' examination which generated the list 
underlying the August 30 order was "job related and one 
doing better on the exam could reasonably be expected to 
perform better on the job” (App. 87A) but offers no facts 
to support this conclusion, and asserts that the Court's 


order will harm the morale and efficiency of the fire 
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department. Additionally, although listing four different 

ways the documents posted in all the firehouses might have eluded 
the notice of a firefighter, the offer does not allege that any 
would-be intervenor did not see the documents. In fact, the 
senior ranking intervenor, Albert Serletti, the co-chairman 

of the intervening organization, is reported by his lawyer to 

have "attempted to gain access to one of the chamber conferences 
but was denied access. He was told by person believed to be 

the trial court's secretary that he could not come in because 

he did not have an attorney." (App. 85A) 

A supplemental offer of p-nof was filed, beyond the time 
permitted by the Court, setting forth civil service rules and 
contract provisions allegedly violated by the court's order 
and asserting that the in camera agreement was an agreement 
among all the parties to promote 7, blacks rather than what it 
purports to be: a unilateral agreem by plaintiffs. No 
factual support for this allegation is provided. (App. 36A, 37A) 

The Court denied the Motion to Intervene in a comprehensive 
opinion setting forth in detail the nature of the negotiations 
and the reasons for the settlement. The Motion to Intervene 
was denied on the grounds that the would-be intervenors did not 
have a sufficient interest in overturning the Court's order to 


be permitted to intervene; that the intervention was untimely; 


th reopening the judgment would be unfair to plaintiffs, the 


a 


28 
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white intervenors, and the City's interest in having a fully- 
staffed fire department; and that in the circumst.. 2s of 
this case, the named defendants and the white would-be captains 
in fact adequately represented the interests of the would-be 
intervenors. (App. 129A, 148A) 


This appeal followed. 
ARGUMENT 


I. THE COURT ACTED WELL WITHIN ITS DISCRETION IN REFUSING 
TO PERMIT INTERVENTION AFTER JUDGMENT. 
A. The Standard of Review 
The District Court found the application to intervene 
untimely. (App. 145A - 148A) Timeliness is a prerequisite to 
intervention under Rule 24, Federal Rules of Civil Procedure, 
even if intervention is claimed tc be as of right. And it is 
now well estabiished that timeliness 
is to be determined by the court in the 
exercise of its sound discretion; unless 
that discretion is abused, the court's 
ruling will not be disturbed on review. 
NAACP v. New York, 413 U.S. 345, 366 (1973). See also Hoots 
v. Commonwealth of Pennsylvania, 495 F.2d 1095S, 1097 (3d Cir. 
1974); Search Foundation, inc. v. Honeywell, Inc., 459 F.2d 
447,449 (&th Cir. 1972); Alleghany Corporation v. Kirby, 344 
F.2d 571, 574 (2d Cir. 1965), cert dismissed as improvidently 
granted, 384 U.S. 28 rehearing denied, 384 U.S. 967 (1966). 


The determination of timeliness under Rule 24 must 
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be made on the basis of ''ali the circumstances," NAACP v. 
New York, supra, 413 U.S. at 366, and as a general matter 
intervention after judgment should be denied as untimely. 
Alleghany Corp. v. Kirby, supra, 344 F2d 571, 574, United 
States v. Blue Chip Stamp Company, 272 F. Supp. 432, 435-441 
C.D.Cal. 1967), aff'd sub rom, Thrifty Shoppers Scrip Co. 
v. United States, 389 U.S. 580 (1968); Slusarski v. United 
States Lines Co., 28 F.R.D. 388, 390 (E.D.Pa. 1961). The 
Motion to Intervene here was filed three weeks after judgment, 
eight and one-half months after entry of the hiring order now 
complained of, eleven and one-half months after commencement 
of the action, a:.d thirteen months after plaintiffs filed 
their complaint with the E.E.0.C. Review of the circumstances 
in this case demonstrates no reason for the Court below to 
have permitted intervention and, in fact, illustrates the 
importance of denying intervention to protect the interests 
of plaintiffs, the City, the public, and many white firefighters. 
B. Notice was Ample to Require Earlier Intervention 
The would-be intervenors do not deny that they knew this 
lawsuit was filed and that they followéd its progress, nor could 
they. Comprehensive notice was posted in atl the firehouses, 
and no would-be intervenor denies seeing that notice. Interim 
orders were issued by the Court which affected the Department. 
The case was thoroughly publicized in the press. The co-chairman 


of the white firefighters' organization attended a chambers 


eT ee 


ES 


conference and was told his lawyer could attend if he procured 
one. (App. 85A)- There are only 500 men in the entire New 
Haven Department of Fire Services, and it is inconceivable 

that any of them managed to remain ignorant of this major 

event in the Department. Firemen after all are not lighthouse 
keepers; they wait in their firehouses for the alarm to ring 
and have endless opportunities to discuss department business 


with their fellows. 


14 


The Supreme Court held in NAACP V. NEW YORK, supra 
that a basis for denying intervention weuid be that a District 
Court "could reasonably have concluded that appellants knew 
or should have known of the pendency of the .. . action 
because of an informative . .. article in The New York Times." 
413 U.S. at 366. Here by contrast it is plain the would-be 
intervenors knew of theexistence of the action from its 
inception. They do not deny, moreover, knowing of their 
opportunity to intervene, which was communicated to all 
firefighters by the posted notice. Within ten days of the 
Court's order of October 5, 1973, every one of the seventeen 
men on the Captain's list had secured counsel. The would-be 
intervenors obviously failed to do so out of choice, and they 
ask this Court to relieve them of the consequences of their 
choice. 

They claim ignorance not of the lawsuit but of the result. 
This claim is wholly without substance; there was ample warning 
uncer the test set forth in NAACP V. NEW YORK, supra that the 
relief to which the unsuccessful intervenors object might be 
forthcoming. First, they knew plaintiffs asked for such relief 
from the notices in the firehouses. Second, they knew at least 
as early as December 5, 1973, nine and one-half months before they 


moved to intervene, that the City and the intervening would-be 


Captains were willing to acquiesce in quota relief. It is 
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therefore odd to hear that they "are shocked that the parties 
to this suit consented to such a procedure [which] amounts to 
nothing more than reverse discrimination . . . based, not on 
merit, but on factors of race and ethnic origin."' (Anp. 65A.) 

Third, the December 5, 1973 order refers to "good faith 
efforts to increase minority representation" in the ranks of 
Captain end Lieutenant. Since the would-be intervenors objected 
to methods of increasing representation, including the one 
adopted for recruiting privates, they should have intervened 
in December 1973 to have a voice in the .ethod of increasing 
minority officers. They knew that quota relief had been ordered 
on the recruiting level without a judicial finding after trial 
that there had been discrimination in recruitment; they shouid 
have known that no trial would necessarily be required before 
according a preference in promotions. * 

Fourth, the court permitted administration étpmiatiaates 
lieutenants' examination and then did not release the results of 
that examination. Since the examination was not required to 
be validated, but the City was required to make efforts to 
increase minority representation in the rank of lieutenant, a 
color preference was unavoidable -- especially when only ten of 
the one hundred fifty people taking the examinati*n were Black. 

@ 


* BRIDGEPORT GUARDIANS V. CIVIL SERVICE COMMISSION, 482 RF 
2d 133 (2 Cir. 1973) does not suggest the contrary. In that case 


a quota remedy was approved for hiring but not for promotions 
because there was a showing of discrimination for hiring but not 
promotions. It established no rule that quota promotional relief 
is unlawful. If hiring quotas were deemed app~opriate in this 
case without trial in light of what the parties knew of the history 
of the Department, so might promotional preference. 
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The circumstance of holding up examination results lone was 


sufficient to alert anyone who wanted to interver before 
judgment. 


Fifth, the front page of the New Hav... Journal Courier 


carried the news that promotional preference was being 


considered two months before the Motion to Intervene and, most 
important, well before entry of judgment. See NAACP V. NEW YORK, 
supra, 413 U.S. at 366. (App. 215A). 

The would-be intervenors complain that the President 


of the Firebirds told them that plaintiffs were only interested 
in validated promotional examinations. (App. 86A ), Why then 
did plaintiffs request promotional quotas in their complaint? 
This claim is at best a misinterpretation of what was said, 
inasmuch as the President of the “irebirds did not take such a 
position, nor did any other pluint:i*f. In any event, if the 
NAACP was not permitted to relv on what it alleged were 
representations from three sepurate attorneys for the United 
States about the course they would follow in litigation, these 
would-be intervenors surely cannot rely on their aliegation, 
unsupported by any reference to time or placc, of what one 
plaintiff said on one occasion,where there was so much evidence 
to the contrary. 

There is much talk in the moving papers andin Appellants’ 
Brief of concealment and trickery in the settlement negotiations. 


On the contrary, there must be few cases in which settlement 


negotiations were better publicized. The time of each 
negotiation session, if not its content, was fully reported 
in the press. The December 5, 1973 order gave ample notice, 
if any more was needed, that i. .«rtant adjudications of rights 
and interests were being made at the negotiating sessions. The 
notice in the .-. ehouses specificially informed all members of 
the Department of their right ot participate in the litigation 
and the method of participating in conferences: namely by 
getting a lawyer. Co-chairman Serletti himself was told to 
get a lawyer if he wanted a voice in the negotiating sessions.* 
The in camera agreement of December 5, 1973 does not have 
the sinister properties ascribed to it by the would-be intervenors. 
{t is not an order that seven Blacks be promoted or an agreement 
that seven Blacks will be promoted. Examination of the order 
discloses that it is merely plaintiffs' agreement to accept a 
certain result as satisfactory. The form of the agreement makes 
sense since the City wanted from the plaintiffs formality of a 
commitment that a court order represeated without but did not 
want the public to believe it was committed to promoting seven 
Blacks when it was not. (Appellants' misinterpretation of the 


document shows that the City's fears had substance.) In any 


*Appeilants in their Brief suggest tiat an "opening hearing" 
would be fairer than closed negotiating sessions. If the argument 
is that special notice should have been given before entry of 
judgment based on a negotiated settlement, that argument is dealt 
with on pages 24 and 25 , infra. If the argument is that 
trials aie fairer than negotiated settlements, the argument is 
plainly false. The decision-making process in a triaJ is more 
secret than in a negotiation; it takes place within the mind of a 
judge. It is hard to imagine how the would-be intervenors would 
have been better served by watching a trial from the sidelines 
than by watching a negotiating process from the sidelines. 
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event, the in camera agreement was rendered obsolete by 

the examination results in May, 1974. The agreement simply 

was not part of the court's order of August 30, 1974 except 

insofar as plaintiffs remained true to their commitment not 

to press for relief beyond promoting of seven blacks to lieutenant. 
Fundamentally, would-be intervenors are non-parties 

who are complaining because they are dissatisfied with the 

way the parties have acted. It is not surprising that parties 

to a lawsuit have more control over its outcome than non-parties, 

nor is it improper. The solution for a non-party is timely 

to seek party status rather than to express dismay at the 

conduct of a party. This the would-be intervenors failed to do. 
Instead, on the issue of notice, the final claim of the 

unsuccessful intervenors is that ever though they 

had actual notice of ihe pendency of the lawsuit they were 

nevertheless irremediably prejudiced by not receiving better 

constructive notice. They insist on the 1otice prescribed by 

Rule 23 (C). They want letters rather than a notice they do not 

deny seeing. But this is not a defendants’ class action. It is 

not governed by Rule 23. Rule 23 does not require that any 

action be a class action. Therefore, it does not require that 

this action be one. If this action were a defendants' class 

action, and if the would-be intervenors were members of the 

designated class, then they would be bound (under any judgment) 


by rules of res judicata and the strict requirements of Rule 23 


would be mandatory. Such is not the case here. 
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C. The Would-Be Intervenors Were Adequately 
Represented By the Existing Parties, And In 


Any Event Had Ample Notice Of The Claimed — 
Inadequacy Of Representation 


The timeliness required for intervention as of right 
has been tied to Rule 24 (a)'s requirement regarding adequacy 
of representation by existing parties. ALLEGHANY V. KIRBY, 
supra, see id at 575 (dissenting opinion of Judge Hays); 

NAACP V. NEW YORK, supra, 413 U.S. at 368; see also id at 
374 (dissenting opinion of Mr. Justice Brennan). 

The evidence here is that the existing parties 
adequately represerted the interests asserted by the applicants 
for intervention and that the alleged inadequacies asserted 
by the applicants were apparent at least as early as December 
o% 201 ae 

The City, its Fire Chief, the Board of Fire Commissioners 
and the Civil Service Commission can adquately represent and 
have adquately represented the interests asserted in job safety 
and a high quality fire department. Nothing in the court's 
order jeopardizes any of these goals. Likewise the seventeen 
intervening would-be captains and the plaintiffs, themselves, 
have as lively an interest in job safety and morale as the 
would-be intervenors. The economic interest of all white 
firefighters in Lieutenancies was as a matter of fact, 


adequately represented by the parties. The parties provided 


for seven additional promotions from the lieutenants’ list so 


that no white firefighter would suffer as a result cf the 
order. (App. 142A). 

If thers was any inadequacy of representation, the 
"problem" was apparent from the start. The inadequacy claimed is 
first the City's interest in avoiding a damage claim. This 
interest was clear when the plaintiffs' prayers for relief 
were posted in the firehouses. It was crystal clear when 
the December 5, 1973 order specifically committed plaintiffs 
to withdrawingall their damage claims if the defendants hired 
and promoted adequate numhers of minority firefighters. Likewise 

between 
the conflict claimed/the interest of the applicants and 
the interestof the white lieut iants on the captain's list was 
clear from the start and crystal clear when seven of those 
lieutenants were promoted as part of the order of December 5, 
1973 and the promotion of the rest was made contingent upon 
satisfactory efforts by the defendants to promote Blacks to 
the rank of lieuterant. 

D. Tne Would-Be Intervenors Have Not Demonstrated A 


Substantial Enough Interest To Justify Late 
Intervention 


The court below found that the would-be intervenors 
were not necessary parties to this litigation because they did 
not have a sufficiently substantial interest in its outcome. 
The interest of a party requesting intervention is relevant to 


the timeliness of the request as well as to the determination 


that a would-be intervenor may intervene as of right; so both 


points will be discussed here together. 


The abstract interest of white firefighters in not 
being denied promotions because of their race is substantial 


enough. BRIDGEPORT GUARDIANS V. CIVIL SERVICE COMMISSION, supra, 


482 F 2d at 1341. But the interests at stake here are not 
abstract ones to be measured at the beginning of a lawsuit. 

The point of these proceedings is to undo the court's order 

of August 30, 1974, and the interest of the would-be intervenors 
in doing that is negligble, as the analysis of the District Court 
demonstrates. 

Plaintiffs have just a few words to add to the District 
Court's analysis. There are additional reasons White firefighters 
on the lieutenants list do not have a protectible interest in 
their positions on the list. First, New Haven Civil Service 
rules permit promotion of anyone of the top three persons on a 
promotional list at any one time. This means that two people 
on any list may be passed over without any specification of reasons. 
(App. 95A, 103A). Second, a list may be terminated at any time 
between one and two years, at the discretion of the Board of 
Fire Commissioners. Promtoions can be and have been made in 
the Department without regard to the number 7f vacancies which 
the promotions are to fill. (Many promotions can be made and 
the extra men are simply "assigned" to vacancies as they arise.) 
Thus afirefighter's opportunity for promotion depends as much 
upon the arbitrary determination of the Beard of Fire Commissioners 


as his standing on ai’ eligibility list. 
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The firefighters who claim delay of their promotions 


because of the slotting in of blacks will be promoted much 


sooner if they lose than if they win. If intervention is 
permitted now, the case would be remanded for discovery, trial 
and another appeal, all of which would take years. 

The "loss" to white firefighters from the slotting 
in procedure is the filling of 7 officers' positions by persons 
other than themselves, thereby reducing for a time the number 
of such positions available to whites fron «> cut one hundred 
to about ninety-three. This is a slim int: rest indeed for any 
one of the four hundred privates in the Fire Department to assert. 
It is far more plausible that the real "interest" asserted by 
the would-be intervenors is that attributed to one-of their 
leaders, who said "the committee was formed to 'prevent people 
from being promoted who should not be promoted.'" (App. 219A) 
This "interest" in thwarting the ambitions and prospects of 


others is insufficient to justify intervention after judgment. 


E. The Existing Parties Would Be Severely Prejudiced 
By Reopening The Judgment 


This Circuit has stressed the principle that intervention 
should be permitted only to the extent that it will not harm 
the interests of existing parties. ALLUGHANY V. KIRBY, supra 
see especially id at 575 (dissenting opinion); see also NAACP 
V. NEW YORK, supra, 413 U.S. at 369, HARPER V. KLOSTER, 486 
FP. 2d 1134,. 1137: (4th Cir. ; 1973). 


If intervention were permitted here plaintiffs' 
promotions and the judgment they have won would be lost; 
they would have to wait years for relief the City agrees 
is due them immediately. The captains and recruits assigned by 
virtue of the settlement negotiations would probably find 
themselves out of jobs pending the outcome of the lawsuit. 
(App 147 A). 

Intervention is sought for the sole purpose of setting 


aside the judgment below and reopening the lawsuit. The harm 


which would be done by permitting intervention necessarily 


includes the damage which would result from reopening the 
whole question of remedies. If the remedies are reopened, 
plaintiffs would lose the benefit of their judgment. The white 
captains and recruits would probably lose their jobs, inasmuch 
as the jobs were awarded them only in reliance on the settlement 
negotiations. (App. 147 A). Perhaps most devastating, the 
City of New Haven and its fire department would be without its 
full_complement of officers and privates, and it would suffer 
the disruption caused by litigation for a long time to come. 
HARPER V. KLOSTER, supra. Such a result would be unjust to the 
parties and endangerthe people of New Haven. 
F. The Would-Be Intervenors Have No Special Rights 
To Intervene As Allegedly Necessary or Indispensable 
Parties 
The argument is made that the would-be intervenors are 
necessary or indispensable parties under Rule 19, Federal Rules 
of Civil Procedure. The claim was not made below in either the 


Motion to Intervene or the accompanying 


Motion to Reopen Judgment (App. 46A-SO0OA, 58A-61A). It is 
ill-founded here. 

Title VII contain» no requirement that the alleged 
beneficiaries of discrimination be parties to litigation. 
It specifies in detail who may and must be parties without 
requiring the novel requirement suggested by would-be 
intervenors. 

Case law establishes the same proposition. See 


LEBEAU V. LIBBY-OWENS-FORD, 484 F. 2d 798 (7th Cir. 1973) 


NORMAN V. MISSOURI PAC. R.R., 414 F. 2d 73 (8th Cir. 1969); 


UNITED STATES V. ST. LOUIS-SAN FRANCTSCO RAILWAY CO., 52 


F.R.D. 276 (E.D. Mo. 1971) TODD V. JOINT APPRENTICESHIP COMMITTEE, 

223 F. Supp. 12 (N.D. I11l. 1963). And the argument in support 
appellants’ 

of the/proposition makes no sense at all. It is urged that the 

test for compulsory joinder under Rule 19 should be the same as that 

for intervention as of right under Rule 24, but if the test is the 

same Rule 24 (a) is entirely superfluous - an unlikely result. 

Il. THE SETTLEMENT BELOW WAS FAIR AND JUST, AND NO FURTHER 


OPPORTUNITY TO BE HEARN IN OPPOSITION TO IT OUGHT TO BE 
GRANTED TO THE WOULD-BE INTERV™NORS 
kon AE EM eds PRL 


The argument is made that the court below should 
not have entered its judgment without providing notice and an 
opportunity to be heard to all who might be affe_ted by it, 
and that the failure to give this notice deprived the would-be 


intervenors of an opportunity to demonstrate the injustice of 


the court's order. The answer to this argument is first that 
ample notice was given; second that the order is demonstrably 
fair; and third, that the would-be intervenors have already 
received below the full consideration to which they claim to 
be entitled. 

As to notice, the arguments of Part I need not be 
repeated. It should only be reiterated that all were on notice 
that the case might well be settled without a trial and that 
all firefighters had a right to intervene in the event they 
wanted to participate in the lawsuit in any way. The applicants 
for intervention received one formal invitation and constant 
reminders; the court was not required to send them a second 
formal invitation. 

The fairness of the order is plain. It was entered onl 
after the most protracted negotiations and heroic personal 
efforts by the trial judge to maintain™amicable relations 
between hostile parties in court and in the fire department. 

The order was drawn to protect the interests of all persons 
who would be affected by it. 

‘t the start of this lawsuit quotas were sought by the 
plaintiffs on the promotional level, in order to remedy a long 
history including both unintentional and intentional discrimination 
against members of the plaintiffs' class. As a result of this 
discrimixati>n, only one member of the plaintiffs' class had ever 
achieved a supervisory rank in New Haven's Department of Fire 
Services. Discrimination was manifested in the "stacking" or 


stockpiling of appointments of white candidates just prior 


’ to the administration of a new exam ( Br. App.16B the administration 
of culturally biased exams, (Br. App.6B) the favoritism shown 


toward specific white ethnic groups in efficiency ratings (Br.App3B), 
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and the long history of other abuses. Unlike the system in 


BRIDGEPORT GUARDIANS, Supra which was 
concededly "color blind", the history in New Haven was of color 
consciousness, and overt racial discrimination. In light of that 
history the plaintiffs believed that a promotional quota -- 
Stretching through all of the ranks, and extending well into the 
future -- was in order. Such quotas would have, indeed, 
affected the interests of the appellants, many of whom have 
benefited from the history of discrimination. 

The City Attorney's office, appearing on behalf of the 
Board of Fire Commissioners, the Civil Service Commission, -he Fire 
Chief, and others, was in the best position to know whether the 
plaintiffs' claims were justified or not. They manifested their 
concern by avoiding a public airing of the plaintiffs' claims 
(a situation which all agreed would be disasterous to the 
operation of a fire department already suffering from the strains 
of racial divisiveness) and by pursuing alternatives to a 
trial on the merits. Nevertheless the defendants refused to 
acceed to the plaintiffs' demands for promotional quotas on the 
b sis that such quotas, continuing year after year and extending 
through the promotional ranks, would have a tendency to undermine 
the operation of the Civil Service System, to the detriment of 
whites who had embarked on a career in the Department of Fire 
Services. 

The court, in an effort to mediate, sugested a settle- 


ment which acceeded to the demands of the City to avoid a quota, 


protected the interests of the whites in the department who had 
appeared in the case (as well as those who had not), and 
granted relief to specific minority members of the department, 
who were the actual victims of racial discrimination in the 
past. This "one shot"' relief applied to the lieutenants level 
only and maintained the civil service system intact for the 
future, with the assurance that promotions would be made in a 
"color blind'"' manner from now on. The settlement was designed to 
insure that no whites who would have been promoted lost their 
opportunity for promotion because of the decree. The relief 
went only to named individuals many of whom would have been 
promoted years ago had it not been for the City's policy of 
discriminection. It was n "fashioned" by the Court, but was 
the specific relief contemplated by 42 U.S.C. 2000e-5(g) for 
individuals subjected to discrimination in promotions. 

Contrary to the assertions of the appellants, no relief 


was granted on the Captain's level and no Sword of Damocles 


hangs over the Department except for the previously ignored 


obligation to comply with the provisions of federal law. 
The would be intervenors were given the opportunity below 

to make whatever claims they wished with respect to the fairness 
of the court's order. Their claims amounted to much talk of 
secrecy and deception, which have been discussed above, but 
very little indeed to show that the court's order was in any way 
unfair or unjust. The bare as. 1tion was made that the 
lieutenants' examination was job-related and a valid predictor 


of job performance, but that conclusion is a weak reed on which 


to reopen a judgment entered after the full consideration this 
judgment was given. The City does not claim the test is valid, 
and no validation studies or evidence of validity was offered 
by the Applicants for Intervention below, because there is 
none. Plaintiffs had established a strong case for settlement 
on the promotional level which remains unrefuted by the offers 
of proof of the Applicants for Intervention. 

In this court, thev suggest that the judgment should be 
reopened so that RIOS V. ENTERPRISE ASSOCIATION  STFAMFITTERS 
LOCAL #638, 501 F.2d 622 (2 Cir. 1974) may be overruled. That is 


not a valid reason to reopen the judgment. Nor is reliance on 


BRIDGEPORT GUARDIANS, Supra., which distinguishes not between 


promotions and hiring but between instances where there is a 
strong showing of discrimination and those in which there is 
not. 

The court below in its elaborate, detailed, careful 
and comprehensive narration of the steps that led to the settle- 
ment and the justification for it admirably performed the only 
remaining function of a public hearing on a proposed settlement: 
dissemination to those affected of the reason for the settlement. 
It would at this point be superfluous to remand this case for 
a second determination that this order is a fair one -- fair to 
the Applicants for Intervention as well as to the plaintiffs, 
other firefighters, the Department and to the City of New Haven 


and its people. 
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CONCLUSION 


For all these reasons, the judgment below should be 


affirmed. 
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Exhibit A 


CHARGE OF DISCRIMINATION 
The undersigned affiants charge the City of New Haven, 
Connecticut, Fire Department, the City of New Haven Civil 
Service Commission, municipal agencies, and the City of New 
Haven with discrimination against them on account of race 
and color. 
This discrimination is against all non-white persons. 


It is a course of conduct which has continued until the present. 


A copy of this complaint is heing filed with the State of 


Connecticut Commission on Human Rights and Opportunities. 


NATURE OF DISCRIMINATION 

The hiring practices of the New Haven Fire Department 
have discriminated and continue to discriminate against 
non-whites. Although the population of the City of New 
Haven is approximately 25% black and Puerto Rican there is 
only 3% minority representation in the City's fire department. 
The City hired its first black fireman in 1953, and as re- 
cently as 1957 there were only two black firemen, although 
the department at these times had several hundred members 


and now has over 500. 


| 
| 
| 
| 
| 
| 
Rodney Taylor, have been rejected for false and spurious 
| 


The promotion practices of the New Haven Fire 
Department also * .riminate against uon-whites. The systen of 


promotion perpetu:z past discrimination. Conseqvently only 


the department. 

The following discriminatory devices are presently 
employed by the New Haven Department: 

1. Entrance and promotion examinations are culturally 


biased against non-whites resulting in a substantially dis- 


! 
! 
| one non-white -- with twenty-one years’ service is an officer in 
| 
| 


proportionate failure rate among non-white applicants, are not 
validated, and do not measure aptitude or ability as a fire- 
Fighter. 

2% Physical performance tests are also used as part 


of the entrance exanination but the proportions assigned to 


G 
i) 
ie) 
(v 
Ou 


| different parts of the examination are not publicly anno 
or disclosed to the applicants and may vary. 

i Certain mandatory requirements such as age and height 
are and have been waived for white applicants but not for non- 
white ones. 


4. Non-white applicants, including the conplainart, 


reasons, but white applicants are not so rejected. The 


complainant Taylor was told he was too short for the job, 
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although he is taller than the minimum height required. 

5. The accession system is not insulated against 
discrimination. The Board of Fire Commissioners is not bound 
to take applicants in the order of their scores on the entrance 
tests but can pick and choose applicants who have scored high 
or low. 

6. Past discrimination in hiring is perpetvated 
as discrimination in promotions by a requirement of serving 
five years in grade before being eligible for promotion. 

7. Vacancies among higher ranks are often filled 
on the basis of promotional examinations for which eligibility 
lists were closed years before, thus effectively precluding 
advancement by non-whites because of past discrimination in 
hiring. 

8. The number of people to be promoted or the 
passing score on promotional examinations are not publicly 
announced or determined in advance; the number of people promoted 
after an examination can be and has been manipulated in favor of 
whites, but not blacks. 

9. No active recruiting program has been initiated 
by the Fire Department to remedy past discrimination. 


NEW HAVEN FIREBIRDS 
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fhe undersigned complainants are all members of 


the New Haven Firebirds. 


George Sweeney 
Donald Wilson 
Earl Geyer: 


Charles Goodson 


Clarence Smith 

Charles Holiness 
Martin Goodsor 
Donald Holness 
Jimmy La Boone 

Robert Miller 


Thomas Bullock 


Clyde Stewart 


to the New Haven Fire Department. 


Rodney M. Taylor 
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Floyd Williams 
The undersigned is an unseccessful black . pplicant 
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(203) 707-3515 


Subscribed and sworn to be fore me this 15th 


May , 1973. 
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David N. Rosen 
Commissioner of Superior Court 


Re tT make thi 


Motion for Temporary 


STOAVIT OF RICHARD BARRE P 
. Barrett, being first duly Sworn, °2pose 


s affidavit in support of 


Restrii'.ing Order in the case of New 
Haven Pirebirds v. Board of Fire Commissioners. .I am pre- 


sently Professor of Management Science at Stevens Institute 


o 


of Technology in New 
of Psychological Stu 
sultant in connectio 
varticularly matters 


— 
ine 


the 
Air Force, Standard 
Equitable Life Insur 


Administrative fingin 


laboracory is consulting with the 


Jersey, and Director of its Laboratory 


n with 
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d on employment testing W1ltnh, anor 

Aa Ar, . r his in a a 
League for Nursing, the United States 


eee eee ee emer ee arte ee 


one ee ome aeons 
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book, Testing and Fair Employment, by Kikratrick, Jr., 


Ewen, R., Barrett, R., and Katzell, R. I have testified as 


an expert witness in major fair employment hirin 


cluding G~‘ tes v. Duke Power Co., and Chance v. Board of 
Examiners, and eight cases regarding the selection or promo- 
tion, or both, of police officers, including the recent cases 


v. O*Neill and Bri_szevort Guardians, Irc., 


i of Pennsylvani 
|| Me Bridgeport Civil Service Commission, and one case involving 


firefighters, Harper v. Mayor and City Council of Baltinore. 
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EXHIBIT *C* — 


tes UNITED STATES DEPARTMENT OF JUSTICE 


SA: 

. —S: oF . 

"nant: P34 WASHINGTON, D.C. 20530 
Addrene Reply to the MOTICE OF RIGHT TO SUE 
Division Indicated WITHL 9 O YAYS 


and Refer to Initials and Number 
dor sDils: Lt 


vJ 170-917-14 OCT 2139/73 


; iix. George Sweeney, President 
Firebirds Association 
c/o Rosen & Dolan 
- 265 Church Street 
, few Maven, Connecticut 06510 


Re: EEOC Charge hiss haga City of New Haven 
Fire Departinent 
tio. TBO 3 - “L071 


Dear Mr. Sweeney: 


Because your organization has filed a charge 
against the respondent named above with the Loqual 
Employment Opportunity Commission, and the Conmission has 
determined that it will not be able to investigate 
and conciliate that charge within 180 days of the 
date the Conmission assumed jurisdiction over the 
cnarge, and this Department has determined that it 
will not file any lawsuit based upon that charge 
within that time, and because you have specifically 
requested this “Notice, you are hereby notified that 

any of the charging parties has the right to institute 
a civil action under Title VII of the Civil Rights 
Act of 1964, as amended, 42 U.S.C. 2000e et seq., 
against tie above naned respvondent. Bo SEs 5 


If you choose to cormence a civil action, such 
suit nust be filed in the anonropriate United States 
District Court within 90 days of your receipt of this 


Notice. 


If you are unable to retain an attorney, the 
Court is authorized in its discretion to appoint an 
attorney to represent you and to authorize commence- 
ment of the suit without payment of fees, costs, or 
security. In order to anply cor an apvointed attorney, 
you may take this Notice, along with any correspondence 
you have received from the Justice Devartment or tne 
Equal Employment Onnortunit Commission, to the 
Clerk of the United States ‘istrict Court in New Haven, 


Connecticut. 


located in 
River Plaza, 


.Your attorney may inspect the investigative 
file pertaining to your case at a time and plac 
convenient to the varties. That file is 
the EEOC District Office, at 100 Charles 
5th Floor, Boston, Miassachusetts 02114. 


We request that vou send this Depar 
copy of any complaint initiating suit. 


tment a 


This notice should not be taken to mean Enat an 
agency of the United States has made a judgment as to 
whether or not vour charge is meritorious. 

Sincerely, 

= a LOY POTTIUGOR 
Assistant Attorney General 

Civil Rishts Division 

J ? 

a f 1 hy / 
ls MtheF nw 0, re 

EILEEN M. STOIA 

Attorney 
S cmployment Section 
cc: Mr. David Rosen, Esquire 
Rosen & Dolan 
265 Church Street 
New Haven, Connecticut 05510 : 
Mr. James Nunes, Director 
LEOC District Office 


100 Charles 
5th Ploor 
Boston, ilassachusects 


River Plaza 


02114 


depose and say: 


year 
IT was appointed to the New ven Department of 

Fire Services on April 8, 1957, and I have been a member of the 
Department continuously for the past 17 

3. I have taken the lieutenant's exam 

in 1970. I passed the exam both times, but 

appointed a iieutenant. 

4. I am the president of the Firebird 
New Haven, Inc. a non-profit organization compo 
members of the New Haven 


the Firebird Society, as sé 3 h in our constitution are as 


To promote a better understanding, 
friendship and cooperation among 
of the Fire Department of 


> 


Tc promo 
black 


We shall encourage 

Department of Fire 

familiarize thems 

regulations of the Fi 

procedure, so that a se men may 
the city and the community in which 


o 


The or 
fellow firefighters, black in particular, toward 
promotional aspirations by holding stucy sessions 


a 


with the existing firefighters as well as those 
aspiring to be firefighters. 


sanization shall be dedicated to nelping 


se funds I fallen 
ms to the ravish ive... ALSO tor GHEtco 


self-improve 


I4®& 


We shall try to stem the Flow of 
between the ghetto area and fire serv 
City of New Haven. We shall 

feeling of a double 

and overhauling in 
To th aims and goals we pledge 
and ourselves 


Yi reer 
man 


S- I make this affidavit both as an individual, and as 


president of the Firebird Society. I have discussed the facts 


presented in this affidavit with the members of the Firebird 
Society, and assert that these facts are true on behelf of the 
organization, as well as myself individually. 

6. On May 18, 1972, the Firebird Society sent letters’: 
to Mayor Bart Guida, Chief Francis Sweeney, and Michzel DePalma, - 
President of the New Haven Board of Fire Commissioners expressing 
concern at the low percentage of minorities in the New Haven 
Department of Fire Services. We received no response to any 
of these letters. 

7. On June 15, 1973,. the Firebird Society filed a 
complaint with the Federal Equal Employment Opportunity Commission 
and the State of Connecticut Commission on Human Rights and 
Opportunities. We have had no response from this complaint. 

We expected that City of New Haven would in sood faith by 
not making more appointments during the ‘time om iat was 
Waiting for action by the EEOC. 

8. On August 31, 1973, 17 Captains w aspointed by 
the Department from a list compiled on August 
blacks or hispanics were among those appointed. 
one black on the list eligible for appointment, 
three positions below the last man appointed. Ti 


were made one day before the list was to expire. 


] f 


* 3 - 


9. These appointments were made to create 2 new 


battalion in the Department, but only four of these seventeen 
Captains will be needed in the new battalion. 


10. On September 6, 1975, the Department appo1 


~ 
+o | 
ct 
@ 
fu 


> 


16 firefighters from a substitute list compiled on August 17 
1972. | Only one of those appointed was black. There ar2 no 
remaining minorities on this August 17, 1972 substitute list. 
Only S blacks were initially on the list of approximately 100. 
11. These threatened new assignments will Seveparaddy | 
injure plaintiffs and their class in the following ways: 
(a) Based on my experience and my knowledge of the 
Department of Fire Services, there will not be vacancies for 
all 17 Captains just appointed until approximately 1935. Thus 
no blacks will be assigned as Captain until at least that date. 
(b) Based on my experience and my knowledg2 of the 
Department of Fire Services, there are approximately 5-12 openings 
in the rank of Private per year. Since the population of the 
City of New Haven is declining, that number will probebly not 
increase substantially in the foreseeable future. Ap>sointment 
of 11 white and only 1 black firefighter therefore forecioses 
any likelihood of significantly increasing the nunber cf*dlacks 
in the Department of Fire Services for the next year. 


(c) In my experience as a firefighter in th 


1) 
O 
ree 
ct 
“s 


of New Haven I have come to realize that the minority community 
of New Haven has been inadequately serviced by the Fire Depart- 
ment. This is due to the lack of minority personnel in super- 
visory ranks and the failure and/or unwillingness of cturreat 


supervising personnel a Bai and/or answer the needs o€ 
be 


» 


4 


the minority comnunity. I believe that this Situation creates 
an immediate danger to the lives and property of the minority 
citizens of New Haven. 

12. These recent actions of the Department indicate 
that the Department is trying to "stack" itself with white 
personn2l, making it impossible for black and Hispanic assisenate 
to get into the department, or to advance within the ranks. 

13. There is no effective program of recruitment of 
minorities. In particular, the department did not recruit in f 
the black community before the April, 1972 entrance exan. 

14. The Civil Service Commission will soon be holding 
a new exam for the rank of lieutenant although the date of 
this exam has not yet been announced. I plan to take this exam. 

1S. I believe that the current promotion system within 
the New Haven Department of Fire Services is racially biased 
against minorities. The promotion lists are compiled frum two 
scores, a written test which counts for 55% and an “efficiency 
rating" which counts for 45%. This “efficiency rating" is given 
after the written exam, and is issued by the Chief of the 
Department. The use of the efficiency rating allows subjective 
factors to enter into the promotion process, and allows discri- 
mination against black persons. In addition, the completely 
unregulated system of choosing the number of appointments to be 
made, whereby the number of men promoted is determined only 
after test results are released and is frequently - as in the 
case of the recent Captaincy appointments - of more men than 
there are vacancies to be filled, can easily be and is manipulated 


to discriminate against blacks. 
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16 I believe that the present written exazinetions 
and the entire promotion system within the New Haven Department 
of Fire Services is racially biased against minorities I feel 
that many members of the black community are not informed about 


th. Department, and feel that they can't make progress in oromotion 
within the Fire Department, because of the notable lack of 
success of minority members of the Department, and the Services’ 
knowledge that the Department favors those of other ethnic 
backgrounds. 

17. On information and belief, blacks in the Department 
have taken promotional examinations a total of six tines. We 


have passed all six times. However, only once was the List not 


selection of Captains the list was stopped two names 2bove the 
only eligible black. 
18. The new Captains who will soon be assigned will : | 
make it possible for the Department to open @ new battalion. 
This new battalion, however, will not put 
any additional men in the field fighting fires. It-is as of 


now purely an organizational rearrangement creating more su 


a) 
144) 
a 

j 


visory personne! and no more men or equipment to fight fires 
The Department's efficiency will not be reduced if creation of 
this new battalion is delayed. 

19. Some of the new Captains may be assigned any day. 


The new fire Fighters will complete their traininz-and be assigned 


to firehouses on abour Novemoer 5, 1975. Imaediate 


Conrt is necessary to maintain the status quo With respect te 


these positions. 
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OTIS EMPLOYMENT TEstTs ZA 


TEST 2—FORM A 


Read thts pege. Do wrat it tells you to do 


Do not open this paper, or turn it over, until you are told to doso. Fill these 
name, age, etc. Write plainly. 


This is a test to see how well you can think. It contains questions of different kinds. 
sample question already answered correctly. Notice how the question is answered: 


Which one of the five words below tells what an apple is? 
1 flower, 2 tree, 3 vegetable, 4 fruit, 5 animal 


The right answer, of course, is “fruit”; so the word “fruit” is underlined. And the word “iruit’’ 
is No. 4; so a figure 4 is placed in the parentheses at the end of the dotted line. This is the way you 
are to answer the questions. 

Try this sample question yourself. Do not write the answer; just draw a line under it end thea 
put its number in the parentheses: 


Which one of the five words below mean 
I poie, 2 equator, 3 south, 


The answer, of course, is “south”; so you should have drawn a line u 
put a figure 3 in the parentheses. Try this one: 


The answer, of course, is “horse’”’; so you should have drawr 
, é = 
put 2 figure 2 in the parentheses. Try this one: 


At four cents each, how many cents will 6 pencils cost? 


The answer, of course, is 24, 2nd there ts nothing 

If the answer to any question is 2 num 

without underlining anything. Make 2 

The test contains 75 questions. The gong will mah time you can have for the 
examination.. You are not expected to be able ; 

Try to get as-many right as possible. Be aie no Ot ts. go so fast that 5 y ‘ou make mis tak: kes. ee cot 
spend too much time on any one question. No questions about the test will be answered by the 
examiner after the test begins. 


Do not turn tis page unti! you are tald to begin 
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EXA*QNATION BEGINS HERE: 


I. 


The opposite of hate is (?) 
renemy, 2fear, 3 love, 4 friend, 
If 3 pencils cost 5 cents, how many pencils can be bought for 50 cents? 


A bird does not always have (?) 
I wings, 2eyes, 3 feet, 4a nest, 


. The opposite of hon ior is (?) 


1glory, 2disgrace, 3 cowardice, 


A fox most resembles a (?) 
1 wolf, 2 goat, 3 pig, 4 tiger, 


. Quiet is related to sound in the same way that darkness is related to (?) 


racellar, 2sunlight, 3 noise, 4 stillness, 
A party consisted of a man and his wife, kis two sons and their wives, and four children in 
each son’s family. How many were there in the party? 


A tr.. always has (?) 
1 leaves, 2 fruit, 3 buds, 4roots, 5 a shadow 


. The opposite of economical is (?) 


rcheap, 2stingy, 3 extravagant, 4value, 5 rich 


Silver is more costly tuan iron because it is (?) 
1 heavier, 2scarcer, 3 whiter, 4harder, 5 prettier 


Which one of the six statements below tells the meaning of the following proverb? “Theearly 
bird catches the worm.” 


Don’t do the impossible. 
. Weeping is bad for the eyes. 
. Don’t worry over troubles before they come. 
Early birds like worms best. 
Prompt persons often secure advantages over tardy ones. 
It is foolish to fret 2dout things we can’t help. 


Which statement above tells the meaning of this proverb? “Don’t cry over spilt milk.” 
Which statement above explains this provero? ‘Don’t cross a bridge tili you get to it.” 


An electric light is s related to a candle as an automobile is to (?) 
Sa carriage, 2 clectsicity, 38 tite, . 490008; § DOW. 6... ccececncsceccccevecs ss 


lf 2 boy can run at the rate of 6 feet in 4 of a second, how many feet can he run in 10 seconds? 


6. A meal always involves (?) 


tatable, 2dishes, 3 hunger, 4 food, 


. Of the five words below, four are alike in a certain way. Which is the one not like these four? 


t bend, 2shave, 3chop, 4 whittle, 5 shea 
The opposite of never is (?) 
1 often, 2sometimes, 3 occasionally, + always, 


A clock is related to time as a thermometer is to (?) 
Iawatch, 2warm, 32bulb, 4 mercury, 5 temperature 

Which word makes the truest sentence? Men are (?) shorter than their wives. 
ralways, 2 usually, 3 much,” 4 rarely, 5 never 


. One number is wrong in the following series. What should that number be? 


rs). 2-329 £7 5 oe 8 
If the first two statements following are true, the third is (?) All members of this club are. 
Republicans. Smith is not a Republican. Smith is a member of this club. 
1 true, 2 false, 3 not certain 
A contest always has (?) 
Ian umpire, 2 opponents, 3 spectators, 4 2pplause, 5 victory 
Which number in this series appears a secoad time nearest the beginning? 
Bee ie ee eet a 


. The moon is related to the earth as the h is to (?) 


1 Mars, 2thesun, 3 clouds, Okt CIN OINE, cut ods da smimeteees pears 


45 
Which word makes the truest sentence? thers are (?) wiser than their sons. 
rt always, 2 usually, 3much, 4 rarely 


( 
( 


C 


The opposite of awkward is (?) 
tstrong, 2pretty, 3 short, 4 graceful, 5 swift 


\ mother is always (?) than her dau 
t wiser, 2taller, 3stouter, 4 


7 
ghter. 
clder, - more wrinkled 
Which one of the statements below teils the meaning of the following proverb? “The 
burnt child dreads the ‘fire.”’ tee RE on eh re Peer ee 

Frivolity flourishes when authority is absent. 

Unhappy experiences teach us to be careful. 

A thing must be tried before we know its value. 

A meal is judged by the dessert. 

Smail animals never p!ay in the presence of large ones. 

Children suffer more from heat than grown people. 


AMhon 


Which statement above explains this proverb? “When the cat is away, the mice will play.” 
Which statement above explains this proverb? “The proof of the pudding is in the eating.” 
If the settlement of a difference is made by mutual concession, it is called a (?) 

I promise, 2compromise, 3 injunction, 4 coercion, 5 restoration. 
What is related to disease as carefulness is to accident? 

1 doctor, 


4 cheat, Ra PR Peay Ek ane 
If ro boxes full of apples weigh 400 pounds, and each box when empty weighs 4 pounds, how 
many pounds do all the apples weigh ? 
The opp © e of hope is (?) 
r faith, 2 misery, 3 sorrow, 4 despair, 5 hate. 
If all the odd-numbered letters in the alphabet were crossed out, what would be the tenth 


letter not crossed out? Printit. Do not mark the alphabet. 

ABCDEFGHIJKLMNOPORSTUVWXYZ2Z... 
What letter in the word superFivocs is the same number in the > 
beginning) as it isin the alphabet? Print it 
What people say about a person constitutes his (?) 

t character, 2 gossip, 3 reputation, 4 disposition, 5 personality. 

If 2} yards of cloth cost 30 cents, how many cents will ro yards cost?.. ‘sc 
If the words below were arranged to make 2 good sentence, with what letter would the second 
word of the sentence begin? Make it like a printed capital. 

same means big large the as Nee err pest 
If the first two statements following are true, the George is older than Frank. 
James is older than George. 

1 true, 2 false, 3 not certain ; Ceasers Sass ete eae 
Suppose the firs. and second |- ‘ers in the word CONSTITUTIONAL were interchanged, also the 
third and fourth letters, the fift. and sixth, etc. Print the letter that would then be the twelfth 
letter counting to the right... .. 

One number is wrong in the following 

oss 8) ye fs Se 8 se. | 
If 4% yards of cloth cost go cents, how ma 
A man’s influence in a community should de send upon his (?) 

t wealth, 2 dignity, 3 wisdom, 4 ambition, § political power 
What is related to few as ordinary is to exceptional? 

Inone, 2some, 3 many, 4 less, 

The opposite of treacherous is (?) 

friendly, 2 brave, 3 wise, 4 cowardly, 
Which one of the five words below is most unlik 

t good, 2large, 3red, gwalk, 5thick........... emms oars eee 
If the first two statements following are trie. the third is (?) Some of Brown’s friends are 
Baptists. Some of Brown’s friends aredentists. Some of Brown’s friends are Baptist dentists. 

ttrue, 2 false, 3 not certain 
How many of the following words can 
any letter any number of times? 

great, stagger, grasses, trestle, struzgi tle, arage, 
2 misleading, 3 improbdab!e, 4 unfair, 5 wicked... 


F » wot 5h o with the next pace. 
i3] Do rot stop. Go on with the next page 


, 


eae ES 


I tar, 2 
53. What is: 
4 CIFSUA 
ss. lithe mirror on 2n opposite wall, which 
P if ) 
< J 
e 5 
er. 3 
5 a8 
e.3 
39. Revolution isr 


1 birds 1Z, ir BRU CMEMII oho bib s dpicente «eb ern eb nly cele eh ) 
6c. Ong number is wrong in 1 the follc wing series. What should that number be? 
: 3 9 27 We OM. ieee Cane Cee me vet Cole ber Ga a 2 Shae gt ( } 
61. Lf Frank can ride a bicycte 30 feet while George runs 20 feet, how many feet c71 Frank ricz2 
while George runs 32 feet? . . sh cachet Mla Re eRe nee ares ree ( ) 


*¢ 


62. Count each N in this seiies tnat is followed by an O next toit if the O is not followed by 2T 
next toit. Tel! how many N’s you count. 


NONTOMNOTMONOONQMNNOQNOTONAMONOM....... ( } 
63. A man who is avers? to change is said to be (?) 
1 democratic. 2 radical, 3 conservative, 4enzrchistic, § liberal................... ( ) 
63. Print the letter w: nich is the fourth letter to the left of the letter which is midway between O 
4 Oe os i de Unt cyt) Roy Bd OOS an ete on eC Be Ot el Ahoy erence: Us galt srt ar bled ihe Pen ( ) 
65. What number i sin the space which is in the rectangle and in the triangle but notin thecircle? ) 


o 
S 
° 
66. oe, . 

67 a 
63. A surface is tet tin - 

rsolid, 2plane, 3curve, 4 point. BBS as Arc asesine Ox ee asa eee Rhee Maen G ( } 
69. If the fi st two statements follow re th (?) One cannot become a good vis- - 

linist without much practice. les practi ich on the violin. Charles will become ‘ 

a good valid nist. * - 
rtrue, 2 false, - 3 not certain.....<-; Eee wke aera eatedaet PSST ETT Se ee cect tr 9 a 
79. If the words below were arranged to make the Lest sentence, with what letter would the fzs: . 
,'e word of the sentence end? Print the letter asa capita Fs 
sincerity traits courtesy character of desir eile) Ge. Mi boos Sciences, wate ok ) $ 
5 71. A man who is influenced in making a decision by preconceived opinions is said to be (?} a 
1 influential, 2 prejudiced, 3 hypocritical, 4 decisive, 5 impartial................. € ) ; 
y 72. Ahotel serves a mixture of 2 parts cream and 3 parts milk. How many pints of cream vill i: : 

Sale DU MA EE URES OE Ue UREN aa a, 5 sich <b cs vb coe ec tcee ches in teeeie asnccae’ ( ) 
73. What is related to blood as physics is to motion? - 

1 temperature, 2 vein, § GROUTABN GY 55 iodo ey Saiececsais eles { } 
74. Astatement the meaning of whi to be (?) > 
I erroneous, 2 doubtful, 3 4 dl istorted, © AVUTIOUNETIERD dincao'os Sen'ea inthe ) v 
75. Ifa wire 20 inches long is to be cut 50 that one piece is $as long as the other picce, Low mar: ¥ 
inches long must tke shorter piece b2?....... Nia Merb EA HAE e WS Pelee Misa Uwe ete aes kth a, | ) ‘ 

+4 . Ls] 
‘ : 


